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GUY T. HELVERING, COMM’R VS. MARY CHURCH, EXECUTRIX 1 

1 Docket No. 82363 

Alonzo Church, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Appearances: For Taxpayer: Hyman Besser, C. P. A. ForComm/r.: 

C. A. Ray, Esq. 

Docket entries 

1935 

Dec. 5—Petition received and filed. Taxpayer notified. (Fee 
paid.) 

Dec. 6—Copy of petition served on General Counsel. 

1936 

Jan. 20—Answer filed by General Counsel. 

Feb. 3—Copy of answer served on taxpayer. 

Feb. 28—Hearing set week of April 21, 1936. 

Mar. 4—Motion to adjourn hearing to a date subsequent to May 1, 
1936, filed by taxpayer. 

Mar. 11—Motion granted to Oct. 5, 1936. 

Sept. 16—Notice changing hearing date to Dec. 15, 1936. 

Dec. 15—Hearing had before Mr. Turner on merits. Submitted. 

Petitioner’s brief due Jan. 29, 1937—respondent’s due 
March 1, 1937; petitioner’s reply March 16, 1937. 
Appearance of Hvman Besser filed. 

1937 

Jan. 5—Transcript of hearing of Dec. 15, 1937, filed. 

Jan. 27—Brief filed by taxpayer. 1/27/37 copy served. 

1938 

Jan. 19—Memorandum findings of fact and opinion rendered, Bolon 
B. Turner, Div. 8. Decision will be entered for the 
petitioner that there is no deficiency in tax or penalty. 

Jan. 21—Decision entered, Bolon B. Turner, Div. 8. 

Apr. 16—Petition for review by U. S. Court of Appeals for the District 
of Columbia with assignments of error filed by General 
Counsel. 

Apr. 29—Proof of service filed by General Counsel. (2) (Attorney 
& taxpayer.) 

Apr. 16—Petition for review by U. S. Circuit Court of Appeals (3) 
with assignments of error filed by General Counsel. 

Apr. 29—Proof of service filed by General Counsel. (2) (Attorney & 
taxpayer.) 

June 10—Agreed statement of evidence lodged. (Third Circuit.) 

June 10—Agreed statement of evidence lodged. (District of Colum¬ 
bia.) 

June 10—Praecipe filed by General Counsel. Proof of service there¬ 
on. (Third Circuit.) 

June 10—Praecipe filed bv General Counsel. Proof of service thereon. 
(District of Columbia.) 

June 15—Motion for extension of time to July 15,1938, to prepare and 
transmit record filed by General Counsel. (Third 
Circuit.) 
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June 15—Order enlarging time to July 15, 1938, to prepare and trans¬ 
mit record entered. (Third Circuit.) 

June 15—Motion for extension of time to July 15, 193S, to prepare and 
transmit record filed by General Counsel. (District of 
Columbia.) 

June 15—Order enlarging time to July 15, 193S, to prepare and trans¬ 
mit record entered. (District of Columbia.) 

2 June 15—Agreed statement of evidence approved and ordered 

filed. (Third Circuit.) 

June 15—Agreed statement of evidence approved and ordered filed. 
(District of Columbia.) 

3 United States Board of Tax Appeals 

Docket No. 823G3 

Alonzo Church, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Petition 

The above-named petitioner hereby petitions for a redetermination 
of the deficiency set forth bv the Commissioner of Internal Revenue 
in his notice of deficiency (fT: AR: B-2, HEH-90D). dated October 
10,1935, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual, with principal office at Raymond- 
Commerce Building, Newark. New Jersey. 

2. The notice of deficiency (a copy of which is attached and marked 
Exhibit A) was mailed to the petitioner on October 10, 1935. 

3. The taxes in controversy are income taxes for the calendar year 
1933 and in the amount of 8207.83, and penalty in the amount of 
$51.96. 

4. The determination of tax set forth in the said notice of deficiency 
is based upon the following errors : 

(a) Fees received by the petitioner as Master or Special Master in 
Chancery’, amounting to $9,138.53, have been treated by the Commis¬ 
sioner of Internal Revenue as taxable income to the petitioner, whereas 
the petitioner contends that this income is exempt from taxation. 

4 5. The facts upon which the petitioner relies as the basis of 
this proceeding are as follows: 

(a) The petitioner contends that income as Master or Special Master 
in Chancery is exempt, and cites the following cases in support of his 
contention: Winne, 27 B. T. A. 369: Cochrane, 26 B. T. A. 1J67. 

(b) After deducting said Master’s fees and dividends and peti¬ 
tioner’s personal exemption of $2,500.00, no income was left upon which 
to report for the year 1933. Petitioner, therefore, did not file a return. 

Wherefore the petitioner prays that this Board may hear the pro¬ 
ceeding and disallow the determination as made by the Commissioner 
of Internal Revenue. 

(Signed) Alonzo Church 
Petitioner , Raymond Commerce Bldg ., 

Newark, N. J. 
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State of New Jersey, 

County of Essex, ss: 

Alonzo Church, being duly sworn, says that he is the petitioner 
above named; that he has read the foregoing petition, or had the same 
read to him, and is familiar with the statements contained therein, and 
that the facts stated are true, except as to those facts stated to be upon 
information and belief, and those facts he believes to be true. 

(Signed) Alonzo Church. 
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Subscribed and sworn to before me this 4 day of December 1935. 

Joseph Brody. 


Exhibit A 


Treasury Department, 

Washington. 

Mr. Alonzo Church, 

Room GlO Raymond Commerce Building , 

Newark , New Jersey. 

Sir: You are advised that the determination of your income tax 
liability for the year(s) 1933, discloses a deficiency of $207.83 in tax 
and a penalty of $51.9G, as shown in the statement attached. 

In accordance with section 272 (a) of the Revenue Act of 1932, as 
amended by section 501 of the Revenue Act of 1934, notice is hereby 
given of the deficiency mentioned. Within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter you may file a petition 
with the United States Board of Tax Appeals for a redetermination 
of the deficiency. 

Should you not desire to file a petition, you are requested to execute 
the enclosed form and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT: C:P-7. The 
signing and filing of this form will expedite the closing of your re¬ 
turn (s) by permitting an early assessment of the deficiency and will 
prevent the accumulation of interest, since the interest period termi¬ 
nates thirty days after filing the form, or on the date assessment is 
made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 

Commissioner. 

By Chas. T. Russell, 

Deputy Commissioner. 

Enclosures: 

Statement. 

Form 870. 
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6 


STATEMENT 


IT: AR: B-2. 

HEH-90D. 

In re: Mr. Alonzo Church, Room 610, Raymond Commerce Building, 
Newark, New Jersey. 


Income Tax Liability 

Year 1933; Income Tax Liability, $207.83: Income Tax Assessed, 
None; Deficiency. $207.S3; 25 r /c Penalty. $51.96. 

In reply to Bureau letter dated May 23, 1935, notifying you of a 
deficiency in tax for the year 1933 of $207.83 and 25 per cent penalty 
of $51.96, you filed a protest dated May 25, 1935. As a result of your 
protest, and in accordance with your desire as indicated therein, you 
were granted a hearing in the office of the internal revenue agent in 
charge, Newark, New Jersey. After careful consideration of your 
protest the revenue agent recommends that the findings of the Bureau, 
with regard to the taxability of the fees received as Master in 
Chancery, be sustained. 

Your contention that your fees as Master or Special Master in 
Chancery are tax-exempt in view of the decisions in the cases of 
Winne, 27 B. T. A. 369, and Cochrane, 26 B. T. A., 1167, is denied, 
as the Commissioner, in General Counsel Memorandum 13488, In¬ 
ternal Revenue Bulletin XII1-2, page 156, has withdrawn his 
acquiescence in the Cochrane decision. Since the decision in the 
Winne case states that it merely ‘‘followed* the Cochrane case, it is 
obvious that both of these decisions staitf rejected by the Commis¬ 
sioner and the fees in question, are therefore, held to be subject ro 
the Federal income tax. 

Bureau letter to you dated May 23, 1935, reading as follows, is 
therefore confirmed: 

“Information submitted by the internal revenue agent in charge, 
Newark, New Jersey, discloses that your net income and income tax 
liability for the year 1933 are as follows: 


Total net income from all sources---$D. 549. 74 

Less: 

Dividends____—.. $2,895.60 

Personal Exemption- 2.500.00 

- 5.395.60 


Income subject to normal tax_$4.154.14 

7 Normal tax at 4% on $4.000.00..... $160.00 

Normal tax at S% on $154.14_ 12.33 

Surtax on $9.549.74___ 35.50 


Total tax assessable_ $207. 83 

Tax previously assessed___ None 


Deficiency in tax_ $207. 83 

25% penalty for delinquency_ 51.96 


Total amount due_ $259. 79 


The records of the Bureau do not show that a return was filed. 
Section 3176 (Revised Statutes of the United States as amended) 
provides that the Collector or Deputy Collector shall make the return 
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or list from his own knowledge and from such information as he can 
obtain through the testimony or otherwise. 

Section 291 of the Revenue Act of 1932 provides that in case of 
any failure to make and file a return within the time prescribed by 
law or prescribed by the Commissioner in pursuance of law, 25 per 
centum of the tax shall be added to the tax. 

Your letter of September 16, 1935, states that you propose to 
appeal to the United States Board of Tax Appeals with regard to the 
deficiency in tax set forth in Bureau letter dated May 23. 1935. This 
final notice of deficiency, confirming Bureau letter dated May 23, 
1935, is therefore issued. With the issuance of this letter, such ap¬ 
peal may be made if desired by you. 

8 UNITED STATES BOARD OF TAX APPEALS 

Docket No. 82363 

Alonzo Church, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Answer 

Now comes the respondent and for answer to the petition of the 
above-named taxpayer admits and denies as follows: 

1, 2, and 3. Admits the allegations contained in paragraphs 1, 2, 
and 3 of the petition. 

4. Denies that the respondent erred in the determination of said 
deficiency as alleged in subparagraph (a) of paragraph 4 of the 
petition. 

5 (a). Denies the allegations of fact contained in subparagraph (a) 
of paragraph 5 of the petition. 

(b). Denies the allegations of fact contained in subparagraph (b) 
of paragraph 5 of the petition, except that part of subparagraph (b) 
which states that the petitioner did not file a return, which respondent 
admits. 

6. Generally and specifically denies each and every material allega¬ 
tion of fact contained in the petition not heretofore specifically ad¬ 
mitted, qualified, or denied. 

Wherefore, it is prayed that the petitioners appeal be denied and 
the determination of the Commissioner sustained. 

(Signed) Herman Oliphant, 

General Counsel for the 
Department of the Treasury . 

Of counsel: 

T. G. Histon, 

Special Attorney , Bureau of Internal Revenue. 

TCH/lg 1/28/36. 
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9 United States Board of Tax Appeals 

Docket No. 82363 

Alonzo Church, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

IIy id an C. P. A., for the petitioner. 

C. A. Ray. £*y., for the respondent. 

Memorandum Findings of Fact and Opinion 

Turner: This proceeding involves a redetermination of a deficiency 
in income tax for 1933 of $207.83 and a penalty for delinquency of 
$51.96. The only issue presented is whether fees in the amount of 
$9,138.53 received by petitioner as master or special master of the 
Court of Chancery of the State of New Jersey are exempt from 
Federal taxation. 


FINDINGS OF FACT 

Petitioner is a resident of Newark. New Jersey, and ordinarily files 
his income tax returns with the Collector of Internal Revenue located 
in that city. Petitioner began the practice of law in 1898 and in that 
year was appointed a master of the Court of Chancery in New Jersey. 
In 1904 he was appointed a special master of that court. He was Vice 
Chancellor of the Court for ten years and has also served as chairman 
of the board of bar examiners for that state. 

Appointments as master or special master in chancery are made by 
the Chancellor of the Court of Chancery at will and are for life. Be¬ 
fore entering upon the execution of his duties as master or special 
master, petitioner took an oath of office. As master or special master 
petitioner, under the rules of the Court of Chancery, sat for the Chan¬ 
cellor in the trial of the various kinds of cases referred to him by the 
Chancellor or by the Vice Chancellor. In general, the types of cases 
referred to masters or special masters are those involving divorces, 
selling of the land of infants, auditing accounts of trustees and 
10 receivers, presiding at the sale of mortgaged premises where the 
sheriff is not authorized to serve, and other proceedings which 
are likely to occupy the time of the Chancellor for a longer period 
than he considers that he could devote to them. Masters and special 
masters are empowered to subpoena witnesses and conduct hearings in 
accordance with the rules of the Court of Chancery. Masters or spe¬ 
cial masters make their reports on the cases assigned to them to the 
Chancellor, which, when adopted by him, become the decisions of the 
Court of Chancery and can be appealed directly to the Court of 
Appeals, the highest court in the state. 

During 1933 petitioner received $5,571.43 in fees as compensation for 
services in the capacity of master, which involved almost entirely 
mortgage foreclosure proceedings, and $3,567.10 as compensation for 
services as special master, or a total of $9,138.53. The fees in divorce 
cases were paid directly to petitioner by the Clerk of the Court of 
Chancerv. The fees received where the auditing of accounts of re- 
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ceivers was involved were paid directly to petitioner by the receivers, j 
Generally, in all other types of cases, the fees received were paid 
directly to petitioner by counsel for the moving or the losing party, as 
the case might be. But all fees received by him were pursuant to the j 
order of the Court of Chancery and were fixed in accordance with j 
either the statute or the established rules of the Court. 

Although during the taxable year petitioner maintained his la\v 
office and employed a secretary and was free to accept whatever legal 
work he wished, he did very little practice, since his time was taken up 
almost entirely with his duties as master or special master. 

Petitioner’s net income for 1933 from sources other than fees re¬ 
ceived as master or special master having been less than his 

11 personal exemption, he filed no return for that year. Respond¬ 
ent in 1935, under the provisions of section 3176 of the Revised 

Statutes as amended, prepared a return for petitioner and included 
therein as taxable income the fees of $9,138.53 received by petitioner 
as master or special master. On the basis of that return he determined 
the tax and penalty here in controversy. 

j 

OPINION 

Petitioner contends that under our decisions in Walter G. Winne, 

27 B. T. A. 369 and David K. Cochrane. 26 B. T. A. 1167, the fees re¬ 
ceived by him as master or special master were exempt from the Fed¬ 
eral income tax. Our decisions in the Cochrane and Winne cases were 
acquiesced in by respondent. C. B. XII-1. pages 3 and 13. respectively, 
and were followed in G. C. M. 11. 625. C. B. XII-1. page 70. In 
G. C. M. 13,488. C. B. XIII-2. page 156. recommendation was made | 
that the acquiescence in the Cochrane case be withdrawn. This was 
done in C. B. XIII-2. page 23. Respondent concedes that under our 
decisions in the Cochrane and Winne cases the petitioner’s contention 
here is correct but questions the correctness of those decisions. How- j 
ever he submits no argument nor any citation of authorities in support 
of his position. 

In the Winne case the petitioner received certain fees for services 
rendered as master or special master of the Court of Chancery of New 
Jersey. Most of the amount represented compensation for services as 
a special master in handling uncontested divorce cases. In holding 
that the amount thus received was not subject to tax. we said : 

The petitioner as a master or special master of the court of chancery 
was an integral part of the judicial system of the State of New Jersey. 

See sec. 2. 3d Com. Stats, of New Jersey, par. 8. p. 3785; Rules of 
Court of Chancery of New Jersey. Rule XXVI, secs. 176. 179. printed 
in the preface of Volume 100 of the Atlantic Reporter. Following our 
decision in David K. Cochrane, 26 B. T. A. 1167, we hold that the fees 
received by the petitioner as master or special master in chancery are 
exempt from Federal taxation. 

12 We find nothing in the instant case to distinguish it from the 
cases cited above and accordingly hold that the fees in con¬ 
troversy were not subject to Federal taxation. 

Decision will be entered for the petitioner that there is no deficiency 
in tax or penalty. 

Entered January 19,1938. 
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13 United States Board of Tax Appeals, Washington 

Docket No. 82363 

Alonzo Church, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to the determination of the Board, as set forth in its 
Memorandum Findings of Fact and Opinion entered January 19, 
1938, it is ordered and decided that there is no deficiency in income 
tax and no penalty for the year 1933. 

Entered Jan. 21, 1938. 

[seal] (s) Bolon B. Turner, Member. 

14 In the United States Court of Appeals for the District 

of Columbia 

B. T. A, No. 82363 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 

v. 

Alonzo Church, respondent on review 

Petition for review and assignments of error 

To the Honorable Judges of the United Stales Court of Appeals for 
the District of Columbia: 

Now comes Guy T. Helvering, Commissioner of Internal Revenue, 
by his attorneys, James W. Morris, Assistant Attorney General. J. P. 
Wenchel, Chief Counsel, Bureau of Internal Revenue, and Joe D. 
Hughes, Special Attorney, Bureau of Internal Revenue, and respect¬ 
fully shows: 


Your petitioner on review, hereinafter referred to as the Commis¬ 
sioner, is the duly appointed, qualified, and acting Commissioner of 
Internal Revenue of the United States. Your respondent on review, 
hereinafter referred to as the taxpayer, is an individual and an in¬ 
habitant of the City of Newark, State of New Jersey. On March 2, 
1935, pursuant to Section 3176 of the Revised Statutes, a Federal 
income tax return for the calendar year 1933 for the taxpayer 
15 was prepared and filed by Internal Revenue Agent R. A. 

Beman with the Collector of Internal Revenue at Newark, New 
Jersey, and within the judicial circuit of the United States Circuit 
Court of Appeals for the Third Circuit. On August 20, 1935, the 
Commissioner of Internal Revenue filed a corrected Federal income 
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tax return for the calendar year 1933 for the taxpayer pursuant to 
Section 3176 of the Revised Statutes. 

II 

j 

The Commissioner determined a deficiency in Federal income tax j 
against the taxpayer for the calendar year 1933 in the amount of 
$207.83 and a penalty of $51.96, and, on October 10, 1935, in accord¬ 
ance with the provisions of Section 272 of the Revenue Act of 1932, 
sent to the taxpaver by registered mail a notice of said deficiency. 
Thereafter, on December 5, 1935, the taxpayer filed an appeal from ; 
said notice of deficiency to the United States Board of Tax Appeals, 
being Docket Number 82363. . 

On January 19, 1938, the Board of Tax Appeals promulgated its 
opinion and on January 21, 1938, entered its final order and decision 
in said appeal wherein and whereby the Board of Tax Appeals 
ordered and decided that there was no deficiency in income tax and 
no penalty for the year 1933 against the taxpayer. The opinion of 
the Board of Tax Appeals is a Memorandum Opinion and is not 
1*0 po rted« 

hi 

The nature of the controversy is as follows: 

Taxpayer is an individual, a lawyer by profession, and 

16 during the year in question was a Master and a Special Master 
of the Court of Chancery in the State of New Jersey. The 

taxpayer was first appointed in 1898 as a Master of the Court of 
Chancery in New Jersey, and in 1904 was appointed as a Special 
Master of that Court. Appointments as Master or Special Master in 
Chancery are made by the Chancellor of the Court of Chancery at i 
will, and are for life. Before entering upon the execution of his j 
duties as Master or as Special Master, the taxpayer took an oath of 
office. The taxpayer sat for the Chancellor in the trial of various j 
cases referred to him, which, in general, involved actions for divorces, j 
selling of the land of infants, auditing accounts of trustees and 
receivers, and presiding at the sale of mortgaged premises. 

Masters and Special Masters are empowered to subpoena witnesses | 
and conduct hearings in the State of New Jersey. They make their ; 
reports on the cases assigned to the Chancellor, which reports, when 
adopted by him, become decisions of the Court of Chancery and can 
be appealed directly to the Court of Appeals, the highest court in the j 
State of New Jersey. 

During 1933 the taxpayer received $5,571.43 in fees as compensation j 
for services in the capacity of Master, which involved almost entirely i 
mortgage foreclosure proceedings, and $3,567.10 as compensation for | 
services as Special Master, or a total of $9,138.53. The fees in divorce ; 
cases were paid directly to the taxpayer by the Clerk of the Court of j 
Chancery. The fees received, where the auditing of the accounts i 
of receivers was involved, were paid directly to the taxpayer : 

17 by the receivers. Generally, in all other types of cases, the ! 
fees received were paid directly to the taxpayer by counsel for ! 

the moving or the losing party, as the case might be. Although j 

* 
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during the taxable year the taxpayer maintained his law office and 
employed a secretary and was free to accept whatever legal work he 
wished, he did very little practice since his time was taken up almost 
entirely with his duties as Master or Special Master. 

The taxpayer did not file a Federal income tax return for 1933 
and, pursuant to Section 317G of the Revised Statutes, such return 
was prepared and filed for him. A deficiency of $207.83 in Federal 
income tax was determined against the taxpayer, to which was added 
a twenty-five per cent penalty, or $51.96. for failure to file a return. 

In the proceeding before the Board the taxpayer contended that 
that case was governed by the prior decisions of the Board in the 
cases of David K. Cochrane (1932), 2G B. T. A. 1167. and Walter G. 
Winne (1932). 27 B. T. A. 3G9. The Board held that it was bound 
by its prior decisions in the Cochrane and Winne cases and therefore 
decided the case in favor of the taxpayer, holding that there was no 
deficiencv and no penalty. 

IV 


The Commissioner says that in the record of the proceedings be¬ 
fore the Board of Tax Appeals and in the decision and final order 
of redetermination entered by the Board manifest error occurred and 
intervened to the prejudice of the Commissioner, and the Com- 

18 missioner hereby assigns the following errors which he avers 
have occurred in said proceedings, decision, and final order of 

redetermination so entered by the Board, to-wit: 

1. The Board erred in holding that the fees received by the tax¬ 
payer from litigants and from the assets of corporations in receiver¬ 
ship as compensation for his services as Master or Special Master in 
Chancery in cases handled by him were exempt from Federal income 
taxation. 

2. The Board erred in failing to find and hold as a fact that the 
entire amount of fees received by the taxpayer was received from the 
parties litigant in proceedings before him as Master or Special Master 
m Chancery. 

3. The Board erred in failing to find and hold as a fact that no 
part of the fees received by the taxpayer as compensation for his 
services as Master or Special Master in Chancery was derived or paid 
out of any of the funds of the State of New Jersey. 

4. The Board erred in holding that the Federal income tax in 
question placed any direct or substantial burden upon the State of 
New Jersey or any instrumentality thereof. 

5. The Board erred in failing to hold that the tax in question did 
not constitute a burden upon the State of New Jersey or any instru¬ 
mentality thereof. 

6. The Board erred in holding that the imposition of the Federal 

income tax in question upon the compensation received by the 

19 taxpayer from said sources was in contravention to the Con¬ 
stitution of the United States. 

7. The Board erred in failing to hold that the taxpayer’s compen¬ 
sation was subject to Federal income taxation. 

8. The Board erred in failing to give judgment for the Commis¬ 
sioner upon the facts of record. 
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Wherefore, the Commissioner petitions that the decision and final 
order of the Board of Tax Appeals be reviewed by the United States 
Court of Appeals for the District of Columbia, that a transcript of 
the record be transmitted to the clerk of said court for filing, and 
that appropriate action be taken to the end that the errors complained 
of may be reviewed and corrected by said court. 

(Sgd.) James W. Morris, 

. 1 sxintan t A Homey General. 

(Signed) J. P. Wenchel. 

R. L. W., 

Chief Conned. 

Bureau of Internal Revenue. 
(Sgd.) Joe D. Hughes. 

Special Attorney. 
Bureau of Internal Revenue. 

20 United States of America. 

District of Columbia, ss: 

Joe D. Hughes, being duly sworn, says that he is a Special Attor¬ 
ney in the office of the Chief Counsel, Bureau of Internal Revenue, 
and as such is duly authorized to verify the foregoing petition for 
review; that he has read said petition and is familiar with the contents 
thereof; that said petition is true of his own knowledge except as to 
the matters therein alleged on information and belief, and as to those 
matters he believes it to be true. 

Joe D. Hughes. 

Sworn and subscribed to before me this 15th day of April, 193S. 

(Sgd.) George W. Kreis, 

Notary Public. 

My commission expires Nov. 15, 1942. 

21 In the United States Court of Appeals for the District of 

Columbia 

B. T. A. No. 82363 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on REVIEW 


Alonzo Church, respondent on review 

Notice of filing petition for review 

To Hyman Besser. Esq.. 

11 Commerce Street, Newark. New Jersey. 

You are hereby notified that the Commissioner of Internal Reve¬ 
nue did. on the 16th day of April, 1938, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia of the decision of the Board heretofore rendered in 
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the above-entitled case. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served upon you. 
Dated this 16th day of April 1938. 

(Signed) J. P. Wenchel, 

R. L. W., 

Chief Counsel, 
Bureau of Jute mol Revenue. 

Personal service of the above and foregoing notice, together with a 
copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 19th day of April 1938. 

Hyman Besser. 

Attorney for Respondent on Review. 

22 In the United States Court of Appeals for the District of 

Columbia 


B. T. A. Xo. S2363 


Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 


v. 

Alonzo Church, respondent on review 
Notice of filing petition for review 

To Alonzo Church. Esq.. 

Room 010, Raymond-Commerce Building . 

Newark, New Jersey. 

You are hereby notified that the Commissioner of Internal Reve¬ 
nue did. on the 16th day of April 1938. file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C.. a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia of the decision of the Board heretofore rendered in 
the above-entitled case. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served upon you. 

Dated this 16th day of April 1938. 

(Signed) J. P. Wenchel. 

R. L. W.. 

Chief Counsels 
Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copv of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 19th day of April 1938. 

Alonzo Church. Deceased . 

Respondent on Review. 

Estate of Alonzo Church . Deceased. 

By Mary R. Church. Executrix. 

* 
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23 In the United States Court of Appeals for the District of 

Columbia 

B. T. A. No. 82363 

i 

Commissioner of Internal Revenue, petitioner on review i 

1 

v. 

Mary R. Church, Executrix of Estate of Alonzo Church, 
Deceased, respondent on review 

/Statement of e ride nee 

The following is a statement in narrative form of the evidence 
adduced in the above-entitled cause. This cause came on for hear¬ 
ing before the Honorable Bolon B. Turner, Member of the United 
States Board of Tax Appeals at Washington, I). C.. on December 15, j 
1936. Hyman Besser, C. P. A., appeared for the petitioner, and C. j 
A. Ray. Esquire, appeared for the respondent. 

On direct examination Alonzo Church testified that: 

I have been practicing law since 1898. For ten years I was Vice 
Chancellor of New Jersey and I was Chairman of the Board of Bar 
Examiners. I was appointed a Master of the Court of Chancery in 
189S and was appointed Special Master of the Court of Chancerv in 
1904. Both appointments are for life and I took an oath of office, i 

To explain the duties of a Special Master and a Master: 

The Special Master sits for the Chancellor under the rules of the 
Court of Chancery to try various kinds of cases and decide 

24 them; for example, divorce, selling of infants’ lands, auditing 
accounts of trustees and receiverships, presiding at sales of 

mortgaged premises in place of the Sheriff (when lands are in two j 
counties the Sheriff, under our procedure, cannot sell, it has to be 
referred to a Special Master to sell) and then there are other things, j 
Any proceeding that is liable to occupy more time of the Court than 
it feels it can spare is referred to a Special Master who sits for the 
Chancellor and makes his report to the Chancellor, and when adopted 
by the Chancellor any appeal therefrom is taken direct to our highest | 
court. The main duty of a Master is in foreclosure; when the decree ' 
is given, the Chancellor under the rules refers the matter to a Master, j 
who takes testimony to fix the order of the priority and to determine i 
the amount due under the mortgage. If there are infants then he ! 
has to take additional testimony to satisfy himself that the interests j 
of the infants are being protected and that the land is not being sold 
to their detriment. Those in general are the duties of the Special j 
Master and Master. 

Both as Master and as Special Master I sit in place of the Chan¬ 
cellor and make my report to the Chancellor. I did not say that j 
where I sit as Special Master, appeal on my action lies directly to the j 
Court of Errors. What I said was the Special Master advises such 
and such a decree which if adopted by the Chancellor becomes his ! 
decision, then if there is an appeal it is an appeal from the Chan- 


I 

1 

I 
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cellors decision. He has adopted as his decision the recom- 
25 mendation of the Special master. I have the power to sub- 
pena witnesses and to conduct hearings in accordance with the 
rules of the Court which rules are found in the front of 100 Atlantic 
Reporter. 

1 did not file a Federal income tax return for the year 1033 because 
my income was largely from fees as Master or Special Master. At 
this point counsel for petitioner and counsel for respondent stipu¬ 
lated that the amounts received as fees by the petitioner for services 
rendered during 1033 as Master totaled $5,571.43 and for Special 
Master amounted to $3,567.10, a total of $9,138.53. 

On cross examination, Alonzo Church testified that: 

I reside in Newark, New Jersey, which is the place where I ordi¬ 
narily file my income tax returns, and 1 think it is in the Third 
Judicial District. 

For the purpose of establishing jurisdiction for appeal the income 
tax return which was prepared for Mr. Alonzo Church in accordance 
with the Revised Statutes and signed by the Commissioner of Internal 
Revenue was offered and received in evidence and marked Respond¬ 
ent’s Exhibit A. 

As an attorney engaged in the general practice of law, I maintain 
an office and employ a secretary, but the bulk of my time is taken up 
with my duties as Master and Special Master. I am free to take 
whatever other law work I wish, but I prefer to take this Special 
Master and Master work, consequently I have taken very little other 
law work and I do not believe it amounted to more than $300 during 


26 When a divorce proceeding is started the petitioner is re¬ 
quired to file with the Clerk in Chancery a fee of $50, and 
when the Special Master has completed his consideration of the case 
and has sent his report to the office of the Clerk in Chancery the 
Clerk in Chancery sends him a check for $49.75, 25 cents less than 
the fee paid by the petitioner. 

In the case of the sale of property in which infants are interested, 
my fee is paid by the petitioner out of the proceeds of the sale, which 
is paid directly to me by the solicitor and charged in as part of the 
costs. 

For auditing the accounts of a receiver I am paid a rather large 
fee. such as $500 or $1,000. which is paid in a lump sum direct to me 
by the receiver with the approval of the Court. 

For the sale of mortgaged premises I receive a fee which is paid 
by the mortgagee direct to me and is added to the costs. 

Generally speaking, the foregoing covers the class of cases that are 
handled by me as Special Master. The cases which I handle as Master 
are almost entirely mortgage foreclosure references and the fees re¬ 
ceived are rather small: they seldom run over $40. These fees are 
paid to me by the mortgagee and included in the taxed costs. 

Generally speaking, outside of the approximately $1300 which I 
received from private practice, the foregoing covers my total com¬ 
pensation for the year 1933. 

To questions propounded by the presiding Member, Alonzo Church 
testified that: 
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27 My appointments as Master and Special Master were made j 
by the Chancellor and are for life. My commission as Master 

in Chancery reads in part as follows: 

“I do hereby appoint him Master in Chancery of New Jersey and 
I do hereby authorize him to exercise all powers and perform all the 
duties thereof according to the laws and customs of this State.” 

The Member observed that the term “for life” to which Mr. Church 
referred is to be found in the laws and customs of the State for no 
mention of it was made on the commission, to which Mr. Church 
replied that: It does not appear on either of the commissions but 
I am still acting under these appointments by the fact that the Chan¬ 
cellor that made the appointments has long since passed away. 

A number of men are appointed as Master and Special Master and 
cases are assigned to them by the Chancellor. When a case comes 
before the Chancellor or the Vice Chancellor which he thinks should 
go to a Master or Special Master he selects one from the group holding 
certificates such as mine and refers the case to him either as Master 
or as Special Master. 

The cross examination was resumed and Alonzo Church testified 
that: 

I will explain how the Vice Chancellor fits into the judicial set-up. 
Under the Constitution of New Jersey the Court of Chancery consists 
of a Chancellor. In the old days the Chancellor was able to do 
all the business; but as business increased he was unable to 

28 attend to all the work himself, and so the legislature created 
Vice Chancellors, who are really Special Masters a little glori¬ 
fied. They sit for the Chancellor, but they cannot sign any orders or 
decrees. They respectfully advise and the Chancellor approves their j 
advice just the way he does with the Special Masters. Everything 
is in the name of the Chancellor, but he is advised by his Masters. 
That is the old common law. Sometimes a Master’s or a Special 
Master’s report goes to the Vice Chancellor before it goes to the Chan¬ 
cellor, but it has to go to the Chancellor and be signed by him before 

it is any good. 

No part of my fees here in controversy amounting to $9,138.53 was 
ever paid by the State of New Jersey or any special subdivision 
thereof; it is always paid by the litigants except that for $1,000 which 
was paid by the Commissioner of Banking and Insurance and as to 
that I don’t know whether it came out of the funds of the defunct 
bank or not. 

To a question propounded by the presiding Member. Alonzo Church 
testified that the Chancellor makes the appointments of Masters and 
Special Masters at will, but as a matter of practice they are limited. 
However, there is no limitation in the statute; the limitation is entirely 
a matter of practice. 

On redirect examination, Alonzo Church testified that: 

My fees were paid by order of the Court in accordance with fixed 
rules of the Court. When a deposit is made by a litigant it is made ! 
in accordance to either the statutes or the rules of the Court. The 
Masters and Special Masters cannot get more money than is allowed 
by law. In getting my fees in divorce proceedings the $50 was 
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29 paid into the Court and the Clerk of the Court remits to me 
my fee of $49.75. In other cases the solicitor representing the 
party litigant or the losing party paid the fee direct to me in accord¬ 
ance with the order of the Court. 

The foregoing evidence is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same is ap¬ 
proved by the undersigned, J. B. Wenchel. Chief Counsel, Bureau 
of Internal Revenue, as attorney for the Commissioner of Internal 
Revenue. 

(Signed) J. P. Wenchel. 

R. L. W. 

Chief Counsel . 

Bureau of Internal Revenue. 

The foregoing is all of the material evidence adduced at the hear¬ 
ing before the Board of Tax Appeals, and the same is approved by 
the undersigned, as attorney for the respondent on review. 


Attorney for Respondent on Review. 

The foregoing is all of the material evidence adduced at the hearing 
and in order that the same may be preserved and made a part of 
the record, this statement of evidence is duly approved and settled 
this-day of-. 1938. 

-, Member , 

United States Board of Tax Appeals. 

Approved and ordered filed this 15th day of June 1938. 

(S) Bolox B. Turner, Member. 
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34 In the United States Court of Appeals for the District of 

Columbia. 

B. T. A. Xo. 82363 

Commissioner of Internal Revenue, petitioner on review 

v. 

Mary R. Church. Executrix of Estate of Alonzo Church, De¬ 
ceased, respondent on review 

Praecipe for Record 

To the Clerk of the United States Board of Ta.r Appeals: 

You will please prepare, transmit, and deliver to the Clerk of the 
United States Court of Appeals for the District of Columbia, copies 
duly certified as correct of the following documents and records in 
the above-entitled cause in connection with the petition for review 
by the said Court of Appeals for the District of Columbia, hereto¬ 
fore filed by the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, 

(a) Petition, including annexed copy of deficiency letter. 

(b) Answer. 

3. Findings of fact, opinion, and decision of the Board. 

4. Petition for review, together with proof of service of notice of 
filing petition for review and of service of a copy of petition for 

review. 

35 5. Statement of evidence as settled and allowed. 

6. All exhibits filed in evidence. 

7. This praecipe. 

(Signed) J. P. Wenchel, 

R. L. W. 

Chief Counsel , 
Bureau of Internal Revenue. 

Service of a copy of the within praecipe is hereby admitted this 
7th dav of June 1938. 

Allen F. Equer, 

Attorney for Respondent on Review. 

HAM/BF. 6/1/38. 

36 United States Board of Tax Appeals, Washington 

Docket Xo. 82363 

Commissioner of Internal Revenue, petitioner 

v. 

Alonzo Church, respondent 
Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 35, inclusive, contain 
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and are a true copy of the transcript of record, papers, and proceed¬ 
ings on file and of record in my office as called for by the Praecipe 
in the appeal (or appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 24th day of June 1938. 

[seal] B. I). Gamble, Clerk . 

United State* Board of Tax Appeal*. 


37 United States Board of Tax Appeals 

Docket No. 8*2363 

Commissioner of Internal Revenue, petitioner 

v. 

Alonzo Church, respondent 
Order enlarging time 

On motion of counsel for petitioner, it is ordered that the time 
for preparation of the evidence and for transmission and delivery 
of the record sur petition for review of the above entitled proceeding 
in the United States Court of Appeals for the District of Columbia 
be and it is hereby extended to J uly 15, 1938. 

(Signed) C. R. Arundell. 

Member. 

Dated: Washington, D. C., June 15, 1938. 

s. 

Now, June 25. 1938, the foregoing order enlarging time certified 
from the record as a true copy. 

[seal] B. D. Gamble, 

Clerk . U. S. Board of Tax Appeal*. 

[Endorsement on cover:] No. 7188. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. Petitioner, v. Mary Church, Executrix 
of the Estate of Alonzo Church, deceased. United States Court of 
Appeals for the District of Columbia. Filed June 27, 1938. Joseph 
W. Stewart, Clerk. 
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In the United States Court of Appeals for 
the District of Columbia 


No. 7188 

Guy T. Helvering, Commissioner of Internal 
Revenue, petitioner 
v. 

Mary Church, Executrix of the Estate of 
Alonzo Church, Deceased, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in this case is the 
memorandum opinion of the Board of Tax Appeals 
(R. 6-7), which is not reported. 

JURISDICTION 

The final order and decision of the Board in 
this case was entered on January 21, 1938 (R. 8). 
This petition to review that decision, which in¬ 
volved deficiency in income tax for the year 1933 
in the amount of $207.83 (R. 6), was filed on April 
16, 1938 (R. 11). It is filed pursuant to the pro- 

(i) 
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visions of Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, as amended by Section 
1101 of the Revenue Act of 1932, c. 209, 47 Stat. 
169, and Section 519 of the Revenue Act of 1934, 
c. 277, 48 Stat. 680. Upon advice of the death of 
the taxpayer, the Commissioner of Internal Reve¬ 
nue moved this Court to allow substitution of the 
Executrix of his estate as party respondent, which 
motion was granted July 18, 1938. 

QUESTIONS PRESENTED 

1. Whether jurisdiction to review the decision 
of the Board of Tax Appeals in this case lies with 
this Court. 

2. Whether a master and special master in 
chancery, appointed by the Court of Chancery of 
the State of New Jersey, is exempt from Federal 
income tax upon fees paid to him by private parties 
utilizing his services as such. 

STATUTES AND OTHER AUTHORITIES INVOLVED 

The applicable provisions of the statutes and 
other authorities involved will be found in the 
Appendix, infra, pp. 24-32. 

STATEMENT 

The facts in this case, as found by the Board of 
Tax Appeals (R. 6-7), except as otherwise indi¬ 
cated, may be summarized as follows: 

The deceased taxpayer, during the taxable year 
involved, was a resident of Newark, New Jersey, 
engaged in the practice of law. For some time 
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prior thereto he had served as master and special 
master of the Court of Chancery of the State of 
New Jersey. 

Appointments as master or special master in 
chancery are made by the Chancellor of the Court 
of Chancery at will and are for life. Before enter¬ 
ing upon the execution of his duties as master or 
special master, the decedent took an oath of office. 
As such, under the rules of the Court of Chancery, 
he sat for the Chancellor in the trial of various 
kinds of cases referred to him by the Chancellor or 
by the Vice Chancellor. In general, the class of 
cases referred to masters or special masters were 
those of divorce, sale of land of infants, and audit 
of accounts of trustees and receivers. They also 
preside at the sale of mortgaged premises where 
the sheriff is not authorized to serve, and in pro¬ 
ceedings which are likely to occupy the time of the 
Chancellor for a longer period than he considers 
that he can devote to them. 

Masters and special masters are empowered to 
subpoena witnesses and conduct hearings in ac¬ 
cordance with the rules of the Court of Chancery. 
They make a report on cases assigned to them by 
the Chancellor, which, when adopted by him, be¬ 
come the decision of the Court, from which appeal 
may be made directly to the Court of Appeals, the 
highest court in the State. 

During the taxable year the decedent received 
$5,571.43 in fees as compensation for services in 
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the capacity of master, almost entirely in mort¬ 
gage foreclosure proceedings, and $3,567.10 as 
compensation for services as special master, or a 
total of $9,138.53. The fees in divorce cases were 
paid to him by the Clerk of the Court of Chancery 
out of the fee paid to the Clerk at the commence¬ 
ment of the proceeding (R. 14). The fees received 
for auditing accounts of receivers were paid di¬ 
rectly to decedent by the receivers. Generally, in 
all other types of cases, the fees were paid directly 
to him by counsel for the moving or losing party. 
No part of the fees, amounting to $9,138.53, was 
paid by the State of New Jersey or any subdivi¬ 
sion thereof (R. 15). But all of the fees received 
were pursuant to the order of the Court of Chan¬ 
cery and were fixed in accordance with either the 
statute or the established rules of the Court. 

During the taxable year the decedent main¬ 
tained his law office, and employed a secretary, and 
was free to accept whatever legal business he 
wished. However, he engaged in little practice, 
since his time was taken up almost entirely with 
his duties as master or special master. 

Because decedent’s net income, in the taxable 
year, from sources other than fees received as mas¬ 
ter or special master, was less than his personal ex¬ 
emption, he filed no return for that year. A re¬ 
turn dated March 1,1935, including the fees so re¬ 
ceived, was prepared for him and signed by an 
Internal Revenue Agent and marked “3176 R. S. 
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Delinquent’’ (R. between pp. 16 and 17, second 
photostat copy of return). This return was filed 
in the office of the Collector of Internal Revenue at 
Newark, New Jersey, on March 2,1935. (R. ibid, 

see rubber stamp on face of return.) Later, and 
on August 20, 1935, an amended or corrected re¬ 
turn was prepared and was signed by the Commis¬ 
sioner of Internal Revenue (R. between pp. 15 
and 17, first photostat copy of return). It does not 
appear that this return was ever filed in the office 
of the Collector of Internal Revenue at Newark, 
New Jersey. 

Upon the amended or corrected return prepared, 
the Commissioner of Internal Revenue asserted a 
deficiency of tax in the amount of $207.83 and pen¬ 
alty of $51.96 (R. 3). The decedent sought rede¬ 
termination by the Board of Tax Appeals of the 
deficiency so asserted on the ground that he was 
immune from tax on the fees received as master or 
special master in chancery (R. 3). The Board, on 
the authority of its earlier decisions in Cochrane v. 
Commissioner, 26 B. T. A. 1167, and Winne v. 
Commissioner, 27 B. T. A. 369, held that fees re¬ 
ceived by the decedent as master or special master 
in chancery were not subject to Federal taxation 
(R. 7). 

This petition seeks review of that action, except 
that it does not include action with respect to the 
penalty. 
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SPECIFICATION OF ERRORS TO BE URGED 

The assignments of error upon which the Com¬ 
missioner relies in this petition are set forth in full 
on page 10 of the transcript of record. More par¬ 
ticularly, we urge that the Board erred in not re¬ 
considering its previous decision in the cases of 
Winne v. Commissioner and Cochrane v. Commis¬ 
sioner, supra, and in not deciding, in view of the fact 
that all the fees paid to decedent as master or spe¬ 
cial master in chancery were paid by private parties 
and not out of funds of the State of New Jersey or 
any political subdivision thereof, that no burden 
is imposed upon the State by the non-discrimina- 
tory income tax upon such fees, and that therefore 
the rule of immunity did not apply to exempt dece¬ 
dent from such tax upon those fees. 

DISCUSSION WITH REGARD TO THE JURISDICTION OF 

THIS COURT TO REVIEW THE DECISION OF THE BOARD 

OF TAX APPEALS IN THIS CASE 

We have filed in this Court a petition to review 
the Board’s decision in this case, but because of a 
reasonable doubt as to jurisdiction, as is herein¬ 
after more apparent, a petition to review the deci¬ 
sion of the Board in this case has likewise been 
filed in the Circuit Court of Appeals for the Third 
Circuit. We present the facts and the law and ask 
the Court to determine the question of jurisdiction. 

The decedent filed no income tax return for the 
taxable year because of a belief that he was exempt 
from tax. Because it was believed by the officials 
of the Bureau of Internal Revenue that he was 
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subject to tax, a return was prepared for him. 

This return was purportedly prepared under the 
authority of Revised Statutes, Sec. 3176, as 
amended, U. S. C., Title 26, Sec. 1512, infra, p. 24, 
and was so marked. This statute provides that if 
any person fails to make a return within the speci¬ 
fied time, the Collector or Deputy Collector of In¬ 
ternal Revenue shall make a return for such per¬ 
son. It likewise provides that the Commissioner of 
Internal Revenue in such case may make the return 
or amend any return made by a Collector or Dep¬ 
uty Collector. Any return so made and subscribed 
by the Commissioner, “ or by a collector or deputy 
collector and approved by the Commissioner,” is 
prima facie good and sufficient for all legal pur- 

i 

poses. 

The return for the decedent was signed by an In¬ 
ternal Revenue Agent and filed, on March 2,1935, 
in the office of the Collector of Internal Revenue 

1 

at Newark, New Jersey. It bears a rubber stamp 
reading: 

Return Prepared by the Commissioner 
Under the Provisions of Section 3176, 

R. S. as Amended 

Thos. C. Smith, Dep. Coll. 

Basis: Secured by Deputy Collector. No 
report. 

Div.: A. R. Sec.: B2 Auditor: H. 

E. H. 

Approved: [Blank] Date: [Blank] 


! 
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The words italicized are part of the rubber stamp. 
Those not italicized were written in. 

Since an Internal Revenue Agent is not author¬ 
ized to sign a return made under Revised Statutes, 
Sec. 3176 (See S. M. 3389, IY-1 Cumulative Bulle¬ 
tin 49), a corrected return for the decedent was pre¬ 
pared on August 20, 1935. It was signed by the 
Commissioner of Internal Revenue and bears a 
rubber stamp, similar to that on the first return, 
reading: 

Return Prepared by the Commissioner 
Under the Provisions of Section 3176 R. S. 
as 'Amended 

Basis: Secured by Deputy Collector. No 
report. 

Div.: A. R. Sec.: B Auditor: H. E. H. 

Approved: L. K. Sunderlin. Bate: 
8/20/35. 

The words italicized are part of the rubber stamp. 
Those not italicized were written in. 

Apart from the notation in the upper righthand 
corner of the return, “ District: 5—New Jersey/’ 
there is nothing to indicate that this return was 
filed in the office of the Collector of Internal Reve¬ 
nue at Newark, New Jersey. The supposition is 
that it was not actually filed there. For the pur¬ 
pose of establishing jurisdiction for appeal, this 
return, with that signed by the Internal Revenue 
Agent attached to it, was received in evidence 
before the Board of Tax Appeals (R. 14). 
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Section 519 of the Revenue Act of 1934, amend¬ 
ing Section 1002 of the Revenue Act of 1926, infra, 
p. 26, provides that a decision of the Board of Tax 
Appeals may be reviewed by the Circuit Court of 
Appeals for the circuit in which is located the Col¬ 
lector’s office to which was made the return of the 
tax in respect of which the liability arises, or, if no 
return was made, then by the United States Court 
of Appeals of the District of Columbia. This sec¬ 
tion also provides that the decision of the Board 
may be reviewed by any Circuit Court of Appeals, 
or the United States Court of Appeals of the Dis¬ 
trict of Columbia, as designated by the parties in 
a written stipulation. No such stipulation was 
joined in this case. 

While it is true no return, in the sense of one 
prepared by the taxpayer, was filed in the office 
of the Collector of Internal Revenue at Newark, 
New Jersey, which is located in circuit of the Cir¬ 
cuit Court of Appeals for the Third Circuit, one 
was made to that office for the decedent. It was 
signed by an Internal Revenue Agent. While this 
officer is not authorized to sign a return made for 
a taxpayer under Revised Statutes, Sec. 3176, the 
return also bore the signature of a deputy collector 
in the rubber stamp notation showing the basis of 
its preparation. Under these circumstances it 
might be said that a proper return was filed in the 
office of the Collector at Newark, New Jersey. 

But the return so filed was not approved by the 
Commissioner of Internal Revenue in toto and, 
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having been signed by an Internal Revenue Agent, 
one in substitution for it was prepared, which was 
signed by the Commissioner. This later return 
does not appear to have been filed in the office of 
the Collector at Newark, New Jersey, but it was 
the one upon which the deficiency was asserted. 
Under these additional circumstances it might be 
said that the return for the decedent was this later 
return, unless it be that this later return was 
merely a corrected substitute for the earlier re¬ 
turn filed in the Collector’s office, and as such con¬ 
structively filed in that office, within the intend¬ 
ment of Section 519 of the Revenue Act of 1934. 

It might appear that this is such a “no return” 
case as gives jurisdiction to this Court, because 
the return signed by the Commissioner, upon which 
the deficiency was asserted, and which was not filed 
in the Collector’s office, might be said to be one 
made “from such information as he can [did] 
obtain through testimony or otherwise” (Revised 
Statutes, Sec. 3176, infra,), and accordingly the 
return upon which the tax liability arises. But a 
reasonable doubt as to jurisdiction is raised because 
of the later return in view of the words “may be 
reviewed by the Circuit Court of Appeals for the 
circuit in which is located the Collector’s office to 
which was made the return of the tax in respect of 
which the liability arises,” in the applicable 
statutory provision, because the earlier return was 
filed in the office of the Collector at Newark, New 
Jersey. 
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We have found no cases in point, and the ques¬ 
tion seems to depend purely on a construction of 
the statute. In the light of these circumstances, in 
order to protect the interests of the Commissioner, 
■vve have preserved our rights by the filing of peti¬ 
tion for review in both courts and are presenting 
the question of jurisdiction in each petition for 
review. 

SUMMARY OF ARGUMENT 

The previous decisions of the Board in the 
Cochrane and Winne cases, supra, were predicated 
alone upon the nature of the function in connection 
with which masters or special masters in chancery 
render services under state appointment. They did 
not consider the effect of the fact that such serv¬ 
ices are paid for by private parties and not out of 
state funds. We raise no question with respect 
to the nature of the functions in connection with 
which the services were rendered. But we say that 

when the compensation is not paid out of state 
funds the rule of immunity does not apply. 

The only authority for the exclusion of such 
compensation from gross income is a Regulation 
which, instead of construing a statute, makes law. 
As such, the Regulation is a nullity. The Commis¬ 
sioner, therefore, properly included the compensa¬ 
tion in gross income, and the tax asserted thereon 
is not invalid under the rule of immunity, because 
in the case of this non-discriminatory tax upon 
compensation paid by private parties no burden is 
imposed upon the State. 
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The normal and orderly process of the State’s 
judicial function is not disturbed. The burden of 
the tax is borne by the taxpayer himself, or, if 
passed on at all, is passed on only to private per¬ 
sons. Under the burden limitation to the applica¬ 
tion of the rule of immunity, long ago established 
and quite recently reaffirmed by the Supreme 
Court, the estate of the decedent here is not exempt 
from income tax upon compensation paid to dece¬ 
dent as master or special master in chancery. The 
decision of the Board holding otherwise is errone¬ 
ous and should be reversed. 

AKGTJMENT 

Federal income tax upon the fees paid to masters or 
special masters in chancery by private parties imposes 
no unconstitutional burden upon a state or any of its 
political subdivisions 

The sole question for decision on the merits is 
whether the Federal income tax assessed against 
the decedent by the Commissioner of Internal 
Revenue upon fees received by him from private 
parties, for duties performed as master and special 
master in chancery of the Court of Chancery of 
New Jersey, imposes an unconstitutional burden 
upon the State of New Jersey. 

The Board of Tax Appeals held merely, on the 
authority of its earlier decisions in Winne v. Com¬ 
missioner, 27 B. T. A. 369, and Cochrane v. Com¬ 
missioner, 26 B. T. A. 1167, that the fees so re¬ 
ceived were not subject to Federal taxation. (R. 
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7.) We submit that the Board was in error in so 
holding. It should have reexamined the doctrine 
of governmental immunity as applied in the Winne 
and Cochrane cases, and have considered the effect 
of source of compensation paid to the decedent as 
master or special master in chancery in the ques¬ 
tion of imposition of burden upon the State of 
New Jersey. It is our position before this Court 
that where the compensation paid to one who 
renders services under appointment by state au¬ 
thority is paid out of private funds and not out of 
state funds, the Federal income tax upon such com¬ 
pensation imposes no unconstitutional burden upon 
the State. Moreover, we contend that a non-dis- 
criminatory Federal income tax imposes no burden 
upon the State. We rely, in support of our posi¬ 
tion, upon recent decisions of the Supreme Court, 
particularly those in Helvering v. Therrell, 303 
U. S. 218, and Helvering v. Gerhardt, decided May 
16,1938, not yet reported but found in 1938 C. C. H., 
Yol. 4, p. 10057. 

We raise no question for the purposes of this 
case with respect to the capacity in which the de¬ 
cedent performed his duties as master or special 
master in chancery, nor as to the nature of the func¬ 
tions in connection with which those duties were 
performed. We say that in view of the source of 
the decedent’s compensation and the nature of the 
tax as nondiscriminatory, the implied constitu¬ 
tional rule of immunity does not apply, regardless 
of the capacity and the nature of the functions. 
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Under the applicable provisions of the Revenue 
Act of 1932 (Sec. 22 (a), infra, p. 24), the compen¬ 
sation was clearly includible in decedent’s gross 
income for the taxable year 1933. Nowhere is there 
statutory authority for its exclusion. The Con¬ 
gress specifically said, in deleting from the Revenue 
Act of 1917 the specific provision granting exemp¬ 
tions to State officers and employees, that the mat¬ 
ter of whether their salaries were immune from 
tax was left to the courts to decide. 1 At no time 
since has statutory exemption been granted. 2 The 
only authority which might permit the exclusion 
of the compensation is the provision of Article 643 
of Treasury Regulations 77, promulgated under the 
Revenue Act of 1932. That regulation, however, 
does not make any specification with regard to 
source of compensation and as will hereinafter be 
shown, the rule of immunity does not apply in a 
case where the compensation is paid by private 
parties. Any regulation which attempts to grant 
an exemption not afforded by the statute and not 
required by the doctrine of government immu¬ 
nity is a mere nullity. Compare Manhattan Co. v. 
Commissioner, 297 U. S. 129,134^135, and see Han¬ 
son v. handy (Minn.), decided August 3, 1938, not 
yet reported but found in 1938 C. C. H., Vol. 4, pp. 

1 See H. Rep. No. 767,64th Cong., 2d Sess., p. 9, and S. Rep. 
No. 617, 65th Cong., 3d Sess., p. 6. 

2 Section 1211 of the Revenue Act of 1926, c. 27, 44 Stat. 
9, did not grant exemption but allowed refund, abatement, or 
credit to officers and employees of any State. 





10433, 10437, 10438. The Commissioner recog¬ 
nized in the regulations promulgated under the 
Revenue Act of 1934, that unless the compensation 
was received from the state the rule of immunity 
did not apply. 3 

Under these circumstances the Commissioner of 
Internal Revenue correctly included the fee9 re¬ 
ceived by decedent as master or special master in 
chancery in his gross income, and the tax computed 
therefrom is valid unless it be prohibited upon 
some established principle of law. That contended 
for in the Board of Tax Appeals, and sustained by 
it, was the rule of governmental immunity. That 
rule, however, does not exempt from taxation the 
compensation received by an officer or employee of 
a State, for services rendered in connection with 
the exercise of an essential governmental function, 
if and when, as here, that compensation is not paid 
by the State or political subdivision out of its own 
funds. 

We recognize that this position is contrary to the 
recent decision of this Court in the case of Brown 
v. Helvering y 97 F. (2d) 189, and that that deci¬ 
sion might be dispositive here were it not for the 
later decision of the Supreme Court in the Ger- 
hardt case, supra. That decision, we submit, pushes 
the barrier in the application of the rule of im- 

3 Treasury Regulations 86, Article 116-2, see also T. D. 
4787, infra, p. 27, amending Regulations 86, 77, and 74, on 
January 7, 1938. 
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munity to the point this Court mentioned in the 
Brown case, supra. So also, it seems, thought the 
Circuit Court of Appeals for the Second Circuit in 
its more recent decision in Saxe v. Shea, decided 
July 5, 1938, not yet reported but found in 1938 
C. C. H., Vol. 4, p. 10291. 

In that case it was held that the rule of im¬ 
munity did not apply to exempt from Federal in¬ 
come tax the compensation paid to a referee or 
special guardian, appointed as such by the Su¬ 
preme Court of the State of New York and the 
Surrogate’s Court of the County of New York, 
where such compensation was paid, as the appoint¬ 
ing court directed, out of the estate or fund under 
the court’s control or by the parties to the action 
or proceeding. The court, pointing out that none 
of the compensation came from the state treasury, 
said (p. 10,292): 

By no possibility can the imposition of the 
tax increase to the state the cost of adminis¬ 
tering justice. Conceivably an income tax 
upon the salary of a judge paid from the 
state treasury may require the official’s 
salary to be correspondingly raised in order 
to obtain his consent to serve and thereby in¬ 
crease the cost to the state of its judicial 
department. Cf. Helvering v. Curran, 90 
F. (2d) 621, 622 (C. C. A. 2d). But this 
cannot happen in the case of a referee or 
special guardian whose compensation is 
paid by the litigants. The tax upon such 
compensation will be absorbed by the tax- 
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payer without effect upon the state, * * *. 
In the light of the Gerhardt opinion we be¬ 
lieve that the source of the appellant’s com¬ 
pensation is alone enough to defeat his claim 
of constitutional immunity from federal in¬ 
come taxes, although prior to that decision 
the lower courts had expressed divergent 
views on this question. * * * See also 

Helvering v. Therrell, 303 U. S. 218, where 
the opinion by Mr. Justice McReynolds 
stresses the fact that the compensation of 
the taxpayers was paid from corporate 
assets not from funds belonging to the state. 

That decision undoubtedly supports the position 
we take in this case which is the same as the posi¬ 
tion taken by the Government in the case of Com¬ 
missioner v. Stillwell, now pending, awaiting oral 
argument, in the Circuit Court of Appeals for the 
Seventh Circuit. 

The rationale of the decision in the Saxe case, 
supra, is that if a State does not pay the compensa¬ 
tion out of its funds, there is no burden upon it. 
That rule is certainly supported by the more re¬ 
cent decisions of the Supreme Court, more particu¬ 
larly those in the Tlierrell and Gerhardt cases, 
supra . 

In the Therrell case, supra, the Supreme Court 
held that the compensation paid to a liquidator of 
state banks, appointed by the State Comptroller, 
under statutoiy authority, was not immune from 
Federal income tax because such compensation 
4 ‘was paid from corporate assets—not from funds 





IS 


belonging to the State.” It is true that the Court 
there said that the liquidation of banks was not the 
discharge by a State of one of its essential govern¬ 
mental duties, but the decision turned upon the 
absence of burden upon the State. The burden, 
if any beyond that falling upon the liquidator him¬ 
self, fell upon the liquidated corporations, out of 
whose assets the compensation was paid. 

The burden limitation to the application of the 
rule of immunity recognized in the They're 11 case, 
supra, was recognized in the earlier case of Will- 
cutts v. Bunn , 282 U. S. 216. 225, where the Court 
said: 

The limitation of this principle to its ap¬ 
propriate applications is also important to 
the successful working of our governmental 
system. The power to tax is no less essen¬ 
tial than the power to borrow money, and, 
in preserving the latter, it is not necessary 
to cripple the former by extending the con¬ 
stitutional exemption from taxation to those 
subjects which fall within the general ap¬ 
plication of non-discriminatorv laws, and 
where no direct burden is laid upon the gov¬ 
ernmental instrumentality, and there is only 
a remote, if any, influence upon the exer¬ 
cise of the functions of government. 

See also Educational Films Corp. v. Ward, 282 
U. S. 379; Alward v. Johnson, 282 U. S. 509; Group 
No. 1 Oil Corp. v. Bass, 282 U. S. 279; Fox Film 
Corp. v. JDoyal, 286 U. S. 123; Burnet v. A. T. Jer - 
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gins Trust, 288 U. S. 508; Trinity farm Co. v. Gros- 
jean, 291 U. S. 466. 

In the instant ease the power to tax is no less 
essential than the power to arbitrate rights of citi¬ 
zens. But, in protecting the latter, it is not neces¬ 
sary to cripple the former by extending the rule of 
immunity to a person who, sharing the benefits of 
the Federal government, falls in the usual classi¬ 
fication of those subject to the application of a 
non-discriminatory tax. Here, also, that is not 
necessary because no direct burden is laid upon 
the governmental instrumentality and there is no 
influence upon the exercise of the functions of gov¬ 
ernment. 

The question of burden has been considered and 
discussed in other cases decided by the Supreme 
Court at its term just closed. Among those was 
the case of Helvering v. Producers Corp., 303 U. S. 
376, wherein the Court expressly overruled the 
cases of Gillespie v. Oklahoma, 257 U. S. 501, and 
Burnet v. Coronado Oil d' Gas Co., 285 U. S. 393, 
and where it said (pp. 376, 377): 

* * * immunity from non-discrimina¬ 

tory taxation sought by a private person for 
his property or gains because he is engaged 
in operations under a government contract 
or lease cannot be supported by merely theo¬ 
retical conceptions of interference with the 
functions of government. Regard must be 
had to substance and direct effects. And 
where it merely appears that one operating 
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under a government contract or lease is sub¬ 
jected to a tax with respect to his profits on 
the same basis as others who are engaged in 
similar businesses, there is no sufficient 
ground for holding that the effect upon the 
government is other than indirect and 
remote. 

The most recent consideration and discussion of 
the burden limitation is in the case of Helvering 
v. Gerhardt, supra. In that case it was held that 
employees of the Port of New York Authority were 
not exempt from Federal income tax because that 
tax did not impose a burden on the States of New 
York and New Jersey. That decision confirms ab¬ 
solutely the burden of limitation in the application 
of the rule of immunity, so far as Federal taxation 
is concerned. The Court in that case, pointing out 
that the Constitution contains no express limita¬ 
tion on the power of either the Federal or a state 
government to tax the other or its instrumentali¬ 
ties and that the doctrine stems from McCulloch v. 
Maryland, 4 Wheat. 315, went on to show that there 
are two reasons why any restriction upon the tax¬ 
ing power of Congress, so far as it can be raised 
by implication, should be narrowly limited. The 
first is the right of the citizen to protect himself 
by resort to the usual processes of political action. 
The other is “that any allowance of a tax immun¬ 
ity for the protection of state sovereignty is at the 
expense of the sovereign power of the nation to 
tax.” The Court said (pp. 10,060, 10,061) : 
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Enlargement of the one involves dimuni¬ 
tion of the other. When enlargement pro¬ 
ceeds beyond the necessity of protecting the 
state, the burden of the immunity is thrown 
upon the national government which bene¬ 
fits only a privileged class of taxpayers. 
***** 

The immunity has been still more nar¬ 
rowly restricted in those casess where some 
part of the burden of a tax, collected not 
from a state treasury but from individual 
taxpayers, is said to be passed on to the 
state. In these cases the function has been 
either held or assumed to be of such a char¬ 
acter that its performance by the state is 
immune from direct federal interference; 
yet the individuals who personally derived 
profit or compensation from their employ¬ 
ment in carrying out the function were 
deemed to be subject to federal income tax. 

The Court then went on to say that two guid¬ 
ing principles of limitation for holding the tax im¬ 
munity to its proper function were established in 
its decisions. One of these is the proprietary limi¬ 
tation applied in South Carolina v. United States, 
199 U. S. 437; Ohio v. Helvering , 292 U. S. 360; 
see also Helvering v. Powers, 293 U. S. 214, and 
Allen v. Regents of University System of Ga., de¬ 
cided May 23, 1938, not yet reported but found in 
1938 C. C. H., Vol. 4, p. 10,066. The other is the 
burden limitation discussed above. In this con¬ 
nection the Court said that when immunity from 
tax is claimed by a private person it must clearly 
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appear that the burden upon the state function is 
actual and substantial, not conjectural. In other 
words, it must be fully established that the tax will 
impose a real, not imaginary, a substantial, not 
negligible, burden upon the exercise by a state of 
its functions. Will cuts v. Bunn, supra. The bur¬ 
den limitation requires the application of a prac¬ 
tical criterion to the economic consequences of an 
indirect levy. The rationale of the Gerhardt case, 
supra, and other decisions on this limitation is that 
immunity from a non-discriminatory tax is not 
grounded upon theoretical conceptions of impair¬ 
ment of the functions of government, but upon 
substantial interference with the exercise of such 
functions. 

Applying that limitation to the facts in this case, 
we are led, we submit, to the inescapable conclu¬ 
sion that the rule of immunity does not apply. 
The decedent’s compensation was paid by the 
parties in cases in which he acted as master or spe¬ 
cial master and no part of it was paid or charge¬ 
able to the State of New Jersey. The State of New 
Jersev has not and will not then bear anv burden 
because of the tax. The judicial functions of the 
State of New Jersey will continue to be per¬ 
formed and masters or special masters in chancery 
will continue to function, as before, even though 
the tax be paid. In no way will the usual and or¬ 
derly processes of justice be altered. Thus, then 
we have here a case not even of remote burden 
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but of a total absence of burden under the burden 
limitation of the Gerhardt case, supra. Upon it as 
authority it must be held that the rule of immunity 
does not apply even if it be assumed that decedent 
was an officer or employee of the State engaged 
in an essential governmental function since his 
compensation waspaid by private parties and not 
out of state funds. 

CONCLUSION 

In the light of the foregoing we believe that the 
decision of the Board of Tax Appeals is erroneous 
ard should be reversed. 

Kepectfully submitted. 

James W. Morris, 

Assistant Attorney General. 

Sew all Key, 

Norman D. Keller, 

Howard P. Locke, 

Special Assistants to the 

Attorney General. 


August 1938. 



APPENDIX 


Revenue Act of 1932, c. 209,47 Stat. 169: 

Sec. 22. Gross income. 

(a) General definition. —“ Gross in¬ 
come” includes gains, profits, and income 
derived from salaries, wages, or compensa¬ 
tion for personal service, of whatever kind 
and in whatever form paid, or from profes¬ 
sions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, 
whether real or personal, growing out of the 
ownership or use of or interest in such 
property; also from interest, rent, dividends, 
securities, or the transaction of any business 
carried on for gain or profit, or gains or 
profits and income derived from any source 
whatever. * * * 

* * * * * 


Revised Statutes, as amended: 

Sec. 3176. If any person, corporation, 
company, or association fails to make and 
file a return or list at the time prescribed by 
law or by regulation made under authority 
of law, or makes, willfully or otherwise, a 
false or fraudulent return or list, the col¬ 
lector or deputy collector shall make the re¬ 
turn or list from his own knowledge and 
from such information as he can obtain 
through testimony or otherwise. In any 
such case the Commissioner of Internal 
Revenue may, from his own knowledge and 
from such information as he can obtain 
through testimony or otherwise, make a re¬ 
turn or amend any return made by a col- 

(24) 
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lector or deputy collector. Any return or 
list so made and subscribed by the Commis¬ 
sioner, or by a collector or deputy collector 
and approved by the Commissioner, shall be 
prima facie good and sufficient for all legal 
purposes. 

If the failure to file a return (other than 
a return of income tax) or a list is due to 
sickness or absence, the collector may allow 
such further time, not exceeding 30 days, 
for making and filing the return or list as 
he deems proper. 

The Commissioner of Internal Revenue 
shall determine and assess all taxes, other 
than stamp taxes, as to which returns or 
lists are so made under the provisions of this 
section. In case of any failure to make and 
file a return or list within the time pre¬ 
scribed by law, or prescribed by the Com¬ 
missioner of Internal Revenue or the col¬ 
lector in pursuance of law, the Commissioner 
shall add to the tax 25 per centum of its 
amount, except that when a return is filed 
after such time and it is shown that the fail¬ 
ure to file it was due to a reasonable cause 
and not to willful neglect, no such addition 
shall be made to the tax. In case a false or 
fraudulent return or list is willfully made, 
the Commissioner shall add to the tax 50 
per centum of its amount. 

The amount so added to any tax shall be 
collected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglect, falsity, or fraud, in which case 
the amount so added shall be collected in the 
same manner as the tax. 

(U. S. C., Title 26, Secs. 1512, 1524.) 
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Revenue Act of 1934, c. 277, 48 Stat. 680: 

Sec. 519. Ventje for appeals from board 

OF TAX APPEALS. 

(a) Section 1002 of the Revenue Act of 
1926 is amended to read as follows: 

“venue 

“Sec. 1002. (a) Except as provided in sub¬ 
division (b), such decision may be reviewed 
by the Circuit Court of Appeals for the cir¬ 
cuit in which is located the collector’s office 
to which was made the return of the tax in 
respect of which the liability arises or, if no 
return was made, then by the Court of Ap¬ 
peals of the District of Columbia. 

“(b) Notwithstanding the provisions of 
subsection (a), such decision may be re¬ 
viewed by any Circuit Court of Appeals, 
or the Court of Appeals of the District of 
Columbia, which may be designated by the 
Commissioner and the taxpayer by stipula¬ 
tion in writing.” 

***** 

(U. S. C., Title 26, Sec. 641.) 

Treasury Regulations 77, promulgated under the 
Revenue Act of 1932: 

Art. 51. What included in gross in¬ 
come. —Gross income includes in general 
compensation for personal and professional 
services, business income, profits from sales 
of and dealings in property, interest, rent, 
dividends, and gains, profits, and income de¬ 
rived from any source whatever, unless ex¬ 
empt from tax by law. * * * 

Art. 643. Compensation of state offi¬ 
cers and employees. —Compensation paid 
to its officers and employees by a State or po¬ 
litical subdivision thereof for services ren¬ 
dered in connection with the exercise of an 
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essential governmental function of the State 
or political subdivision, including fees re¬ 
ceived by notaries public commissioned by 
States, is not taxable. Compensation re¬ 
ceived for services rendered to a State or 
political subdivision thereof is included in 
gross income unless (a) the person receives 
such compensation as an officer or employee 
of a State or political subdivision, and (b) 
the services are rendered in connection with 
the exercise of an essential governmental 
function. The commissions of receivers ap¬ 
pointed by State courts are taxable. 

An officer is a person who occupies a posi¬ 
tion in the service of the State or political 
subdivision, the tenure of which is continu¬ 
ous and not temporary and the duties of 
which are established by law or regulations 
and not by agreement. An employee is one 
whose duties consist in the rendition of pre¬ 
scribed services and not the accomplish¬ 
ment of specific objects, and whose services 
are continuous, not occasional or tempo¬ 
rary. * * * 

T. D. 4787,1938 Internal Revenue Bulletin, No. 

3, p. 6: 

Treasury Department, 

Office of Commissioner 

of Internal Revenue, 

Washington, D. C. 

To Collectors of Internal Revenue and 
others concerned: 

Article 116-2 of Regulations 94, article 
116-2 of Regulations 86, article 643 of Reg¬ 
ulations 77, article 643 of Regulations 74, 
and article 88 of Regulations 69 are 
amended by deleting all of such part of the 
first paragraph of each of such articles as 
follows the number of each of such articles 
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and inserting in lieu of such deleted portion 
of each of such articles the following: 

Compensation of State officers and em¬ 
ployees. —Compensation received for serv¬ 
ices rendered to a State is to be included in 
gross income unless the person receives such 
compensation from the State as an officer 
or employee thereof and such compensation 
is immune from taxation under the Consti¬ 
tution of the United States. 

At the end of article 116-2 of Regulations 
94, article 116-2 of Regulations 86, article 
643 of Regulations 77, article 643 of Regu¬ 
lations 74, and article 88 of Regulations 69, a 
new paragraph shall be added, as follows: 

The commissions of receivers appointed by 
the State courts and the fees received by 
notaries public are taxable. As used in this 
article, the term “State” includes a politi¬ 
cal subdivision of a State. 

This Treasury decision is issued under the 
authority of sections 62 of the Revenue Acts 
of 1936, 1934, 1932, and 1928, and section 
1101 of the Revenue Act of 1926. 

Guy T. Helvering, 
Commissioner of Internal Revenue. 

Approved January 7, 1938. 

Roswell Magill, 

Acting Secretary of the 

Treasury. 

(Filed with the Division of the Federal 
Register January 11, 1938, 9:53 a. m.) 

Revised Statutes of New Jersey, 1937, Yol. I, 
Title 2, c. 2: 

Art. 3. Masters in chancery. 

A. General Provisions. 

Sec. 2:2-9 .Appointment; women mas¬ 
ters. —The power of appointing masters in 
chancery shall continue in the chancellor, 
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and shall be exercised by him as heretofore. 
No person shall be denied appointment as 
master in chancery on account of sex. 

Sources. —Rev. 1877, p. 745, $9 [C. S. p. 
3785, §8]. L. 1923, c. 123, $1, p. 265 [1924 
Suppl. §33-103a], suppl. to L. 1902, c. 158, 
p. 510. 

* * * * * 

Sec. 2:2-11. Master acting for chancel¬ 
lor. —The chancellor, if ill or temporarily 
absent from the state, may, by order filed 
with the clerk, authorize a master in chan¬ 
cery therein named to grant and dissolve in¬ 
junctions, and perform such other duties of 
the chancellor as may be therein designated, 
not including the final hearing and deter¬ 
mination of causes. All orders and acts of 
the master so named, within the scope of 
the authority given, shall have the same 
force and effect as if made and done by the 
chancellor in person. 

Source. —L. 1902, c. 158, §89, p. 539 [C. S. 
p. 445, §89]. 

Sec. 2:2-12. Fees of masters; regula¬ 
tion. —When the chancellor deems it neces- 
sarv to call to his assistance one or more of 
the masters in chancery to advise with upon 
the hearing of a cause, or an argument, or 
upon matters of importance, or when any 
matter is referred to any of the masters pur¬ 
suant to the general rules of the court of 
chancery or any special order or decree in 
any cause, matter, or proceeding depending 
therein, the fees for services rendered shall 
be proportionate as nearly as may be to the 
actual value thereof, and shall be regulated 
by the chancellor from time to time. 

Source. —L. 1902, c. 158. § 80, p. 537 [C. S., 
p. 440, §80]. 

B. Advisory Masters. 
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Sec. 2: 2-13. Causes referable to. —The 
chancellor may refer to a master in chan¬ 
cery, who shall be a counselor at law of at 
least five years standing, any cause or other 
matter at any time pending in the court of 
chancery, to hear the same for the chan¬ 
cellor, and to report thereon to him and ad¬ 
vise what order or decree should be made 
therein. 

Source. —L. 1902, c. 158, § 104, p. 544 [C. 
S., p. 449, § 104]. 

Sec. 2:2-14. Powers of chancellor as to 
references; compensation of masters. —The 
chancellor, by rule of court, may fix and de¬ 
termine to what masters the references pro¬ 
vided for by section 2:2-13 of this title shall 
be made, and remove and change the masters 
at his pleasure. He may fix the compensa¬ 
tion to be paid to such masters for their 
services, which compensation shall be pro¬ 
portionate, as nearly as may be, to the actual 
value of the services, and shall be paid from 
the state treasurv on the certificate of the 

w 

chancellor. 

Source. —L. 1902, c. 158, § 107, p. 544 [C. 
S., p. 449, § 107]. 

***** 

Rules, Court of Chancery of New Jersey, 100 
Atlantic Reporter VII, XXIII, Rule XXVI: 

Sec. 176. The office of examiner of the 
Court of Chancery is abolished. The 
powers and duties of an examiner are hereby 
devolved upon and vested in and may be ex¬ 
ercised by the masters in Chancery. Every 
person who shall be appointed a master of 
this court shall, before he enters upon the 
execution of his office, subscribe and take, 
before the Chancellor or clerk, or in the ab¬ 
sence of both, before such Vice Chancellor 
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as shall attend at the clerk’s office for that 
purpose, an oath or affirmation, faithfully, 
impartially, and justly to perform all the 
duties of the office, according to the best of 
his ability and understanding. (January 1, 
1917.) 

Sec. 177. When a matter is referred to a 
master of the court to examine and report 
upon, he shall, if notice be necesasry, assign 
a day and place to hear the parties; and the 
party obtaining a reference, or who shall be 
ordered to procure the master’s report, shall 
serve the adverse party at least five days 
before the day assigned for the hearing, 
with a summons issued by the master, re¬ 
quiring his attendance at such time and 
place, and make proof thereof to the master; 
and thereupon, if the party summoned shall 
not appear, or good cause shall not be shown 
why he does not, the master may proceed ex 
parte; and if the party serving the summons 
shall not appear at the time and place, or 
show cause why he does not, the master may 
either proceed ex parte, or the party ob¬ 
taining the summons, and not appearing, 
shall lose the benefit of the reference, at the 
election of the other party. (September 8, 
1817. Amended January 1 , 1917.) 

Sec. 178. When, by a decretal order of the 
court any inquiry before a master is directed 
to be made in a cause, and the examination of 
witnesses shall be necessary to obtain the 
proper information, such examination shall, 
at the expense of the party requiring it, be 
reduced to writing by the master, in the form 
of depositions, and returned and filed with 
the report. The master may permit the ex¬ 
amination to be reduced to writing by an¬ 
other person selected by him, but in such case 
the examination must be accompanied with 
the master’s certificate that the testimony 
was written in his immediate presence and 
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hearing, and was accurately taken from the 
lips of the witness. The master may permit 
the examination to be taken by a stenogra¬ 
pher selected by him, who shall be sworn by 
him faithfully and truly to take stenograph- 
ically and to reproduce in manuscript or 
typewriting the testimony given, but in such 
case the master shall accompany the deposi¬ 
tions with his certificate that they were taken 
in his immediate presence and hearing by 
a stenographer sworn as above required, and 
that he believes that they accurately state the 
evidence given; and no deposition, so taken 
under the provisions of this rule, need be 
subscribed by the affiant. (September 8, 
1817. Amended November 1, 1901, and 
January 1,1917.) 

Note.— The last proviso is also in Rule 105. 

Sec. 179. All references in divorce and 
partition, and in applications for sale or 
mortgage of lands of infants, idiots, luna¬ 
tics and habitual drunkards, and to ascertain 
the value of dower, or curtesy, in moneys in 
court and as to surplus money on foreclosure 
sales and on application for the proceeds of 
sales in partition suits for payment of debts, 
shall be to special masters; all references in 
divorce and partition, and all executions and 
orders for the sale of lands by masters, shall 
be made to special masters designated by the 
Chancellor, and who are not to be nominated 
by the parties or their solicitors. (March 
14, 1817. Amended January 20, 1854, De¬ 
cember 23,1871, and November 1,1901.) 

Sec. 180. No sale shall be ordered to be 
made by any master connected in business 
with, or who is clerk of, or employed in the 
business of, the solicitor of any of the parties 
to the suit. (May 20,1879.) 
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BRIEF FOR THE RESPONDENT. 

The meritorious question presented is whether a 
Master and Special Master in Chancery appointed by the 
Court of Chancery of the State of New Jersey is exempt 
from Federal income tax upon fees paid to him for his 
services as such. 

Petitioner’s summarization of the facts is upon the 
whole unexceptional. The suggestion, however (p. 2 of 
petitioner’s brief) that these fees were paid to the 
Master “by private parties utilizing his services as such” 
is not entirely happy. 

Respondent’s testator was a master and special 
master of the Court of Chancery of New Jersey by ap¬ 
pointment of the Chancellor and sat for the Chancellor 
in the trial of the various kinds of cases referred to him 


by the Chancellor or by the Vice-Chancellor (Record, p. 
13). His appointment was for life and before entering 
upon the execution of his duties he took an oath of office 
(Record, p. 13). Private parties litigant did not employ 
his services but matters were referred to him by the 
Chancellor or Vice-Chancellor, regardless of the wishes 
or consent of the parties litigant. Ilis fees were fixed 
by the Court either in accordance with the statute or the 
established rules of the Court and were in some cases 
within the discretion of the Court as to their amount. 

In divorce cases, fees are paid directly to the master 
by the Clerk of the Court of Chancery. They are paid 
out of a deposit for costs made by the petitioner in the 
divorce proceedings. In other cases, fees are paid by 
counsel for one of the parties and are part of the taxed 
costs of the litigation (Record, p. 14). 

Petitioner does not dispute that the nature of the ser¬ 
vices performed was such as to render respondent’s tes¬ 
tator exempt from Federal income taxes if his compen¬ 
sation had been paid out of the State Treasury, but it is 
argued that the exemption fails where it appears that 
the compensation was paid out of funds provided by the 
litigants, notwithstanding the fact that the amount of the 
compensation was in each case fixed by statute, rule, or 
the Court and in some cases was paid by the clerk of the 
court or a receiver of the court out of funds in the cus¬ 
tody of the court. While no such fees were involved in 
the present case, causes may be referred to a master and 
compensation paid to him out of the State Treasury on 
the certificate of the Chancellor under the provisions of 
Revised Statutes of New Jersey, 1937, Vol. I, Title 2, C. 2 
(printed in appendix to petitioner’s brief, pp. 29 and 30). 
Respondent’s testator in performing the services which 
gave rise to the fees or compensation in question was 
as much a judicial officer as any judge who sits upon the 
bench in New Jersey. 
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Argument. 

This Court, after the opinion of the Supreme Court in 
Jlelvering v. Therrell, 30S U. S. 218, but before its opinion 
in Helvering v. Gerhardt, 58 Supreme Court Reporter, 
969, held directly contrary to petitioner’s present conten¬ 
tion ( Brown v. Jlelvering, 97 Fed. 2nd 189). 

Speaking of the petitioner in the Brown case, this 
Court said: 

“His appointment is statutory, his duties are 
fixed by law, his compensation is made a lien upon 
the land as a part of the tax when the suit is filed 
and is paid only out of the tax collected.” 

Referring to the contention made in the Brown case 
as here, this Court said: 

“The Commissioner, however, insists that since 
the statute under which the duties are performed 
imposes the actual burden of payment of the com¬ 
pensation on the landowner by the addition of a 
penalty to the tax, it should be held that the latter 
and not the state is the paymaster, and that the 
imposition of a federal tax on his compensation is, 
so far as the state is concerned, so indirect and 
remote as not to impair or embarrass the state in 
the performance of her functions.” 

But this Court rejected that contention stating that 
the significance of where the burden falls, is confined to 
those cases where the transaction is not directly or indi¬ 
rectly in behalf of the State and does not involve the 
exercise of an essential governmental function, but that 
“in those cases where tbe activity or agencies adopted to 
carry it out arc of a strictly governmental character, the 
immunity is still absolute.” 

Conceding that Brown v. Helvering would dispose of 
the issue here, petitioner argues that the later decision of 
the Supreme Court in the Gerhardt case, supra, makes 
necessary a different conclusion*: 
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We respectfully submit that the Gerhardt case can 
have no such effect. In the first place, it did not involve 
the exercise by the State of a necessary governmental 
function. “Those means and instrumentalities which are 
the creation of their sovereign and reserved rights, one 
of which is the establishment of the judicial department 
and the appointment of officers to administer their laws” 
(Gerhardt case, p. 973). 

In distinguishing the leading case of Collector v. Day, 
11 Wallace, 113, the Court said in the Gerhardt case: 

“It is enough for present purposes that the 
state immunity from the national taxing power, 
when recognized in Collector v. Day, supra, was 
narrowly limited to a state judicial officer engaged 
in the performance of a function which pertained 
to state governments at the time the Constitution 
was adopted, without which no state ‘could long 
preserve its existenceV’ 

The Court then pointed out that with the steady ex¬ 
pansion of the activity of state governments into new 
fields they have undertaken the performance of functions 
not known to the states when the Constitution was 
adopted and have taken over the management of business 
enterprises once conducted exclusively by private indi¬ 
viduals subject to the national taxing power, and added 
(p. 974): 

“But if every federal tax which is laid on some 
new form of state activity, or whose economic bur¬ 
den reaches in some measure the state or those 
who serve it, were to be set aside as an infringe¬ 
ment of state sovereignty, it is evident that a re¬ 
striction upon national power devised only as a 
shield to protect the states from curtailment of the 
essential operations of government which they 
have exercised from the beginning, would become 
a ready means for striking down the taxing power 
of the nation. 

a* • • 
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“In tacit recognition of the limitation which the 
very nature of our federal system imposes on state 
immunity from taxation in order to avoid an ever- 
expanding encroachment upon the federal taxing 
power, this Court has refused to enlarge the im¬ 
munity substantially beyond those limits marked 
out in Collector v. Day, supra . It has been sus¬ 
tained where, as in Collector v. Day, the function 
involved was one thought to be essential to the 
maintenance of a state government.” 

The Court then outlined the two guiding principles of 
limitation for holding the tax immunity of state instru¬ 
mentalities to its proper function. 

“The one, dependent upon the nature of the 
function being performed by the state or in its 
behalf, excludes from the immunity activities 
thought not to be essential to the preservation of 
state governments even though the tax be collected 

from the state treasury. 

<<* * * 

“The other principle, exemplified by those 
cases where the tax laid upon individuals affect the 
state only as the burden is passed on to it by the 
taxpayer, forbids recognition of the immunity 
when the burden on the state is so speculative and 
uncertain that if allowed it would restrict the 
federal taxing power without affording any corre¬ 
sponding tangible protection to the state govern¬ 
ment ; even though the function be thought impor¬ 
tant enough to demand immunity from a tax upon 
the state itself, it is not necessarily protected from 
a tax which well may be substantially or entirely 
absorbed by private persons. Metcalf & Eddy v. 
Mitchell, supra; Willcuts v. Bunn, 282 U. S. 216, 
51 S. Ct. 125, 75 L. Ed. 304, 71 A. L. R. 1260.” 

Petitioner argues that the second principle requires 
the rejection of the Brown case on the theory that the 
burden of the tax does not affect the State Treasury but 
is entirely absorbed by the master or judicial officer 
himself. 
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We submit, however, that the second principle was 
not intended to apply to cases not affected by the first 
principle and where the function involved is a necessary 
governmental one. This is apparent in the first place 
from the fact that neither Metcalf & Eddy v. Mitchell or 
Willcuts v. Bunn involved the exercise of necessary gov¬ 
ernmental functions. In Metcalf & Eddy v. Mitchell there 
was involved the income or profits of contractors from 
their performance of state functions as independent 
engineers and in Willcuts v. Bunn profits from the resale 
of state bonds. 

It is apparent also from the court’s further reference 
to Metcalf & Eddy v. Mitchell and Collector v. Day as 
follows: 


“As was pointed out in Metcalf & Eddy v. 
Mitchell, supra, page 524, 46 S. Ct. page 174, there 
may be state agencies of such a character and so 
intimately associated with the performance of an 
indispensable function of state government that 
any taxation of it would threaten such interfer¬ 
ence with the functions of government itself as to 
be considered beyond the reach of the federal tax¬ 
ing power. If the tax considered in Collector v. 
Day, supra, upon the salary of an officer engaged 
in the performance of an indispensable function 
of the state which cannot be delegated to private 
individuals, may be regarded as such an instance, 
that is not the case presented here.” 

An d it is apparent in the third place from the court’s 
final statement that it expressed— 

“No opinion whether a federal tax may be im¬ 
posed upon the Port Authority itself with respect 
to its receipt of income or its other activities, we 
decide only that the present tax neither precludes 
nor threatens unreasonably to obstruct any func¬ 
tions essential to the continued existence of the 
state government.” 
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The decision in Collector v. Day, supra, rested not 
upon the imposition of a burden upon the State Treasury 
but solely upon the interference with the exercise of a 
necessary governmental function and the exemption 
granted affected not only the State but as well the officer 
engaged in the execution of this function. The Attorney 
General had argued in the Day case: 

“The truth is that in no proper sense is the tax 
upon income derived from a salary paid by a 
State or by the United States a tax upon the State 
Treasury or upon that of the United States. * # * 
Is it not clear that, when the salary has been paid, 
it belongs to the officer who receives it and that he 
must contribute out of his substance as well to 
the support of the Army and Navy of his country 
as of the schools and poor-houses of his State? 
Is there any subjugation of State authority here?” 

The Court, however, said: 

“In Dobbins v. The Commissioners of Erie 
County, it was decided that it was not competent 
for the legislature of a State to levy a tax upon 
the salary or emoluments of an officer of the United 
States. The Decision was placed mainly upon the 
ground that the officer was a means or instru¬ 
mentality employed for carrying into effect some 
of the legitimate powers of the government, which 
could not be interfered with by taxation or other¬ 
wise by the States, and that the salary or compen¬ 
sation for the service of the officer was inseparably 
connected with the office; that if the officer, as such, 
was exempt, the salary assigned for his support 
or maintenance while holding the office was also, 
for like reasons, equally exempt. 

n # * * 

“The two governments are upon an equality, 
and the question is whether the power ‘to lay and 
collect taxes’ enables the general government to 
tax the salary of a judicial officer of the State, 
which officer is a means or instrumentality em¬ 
ployed to carry into execution one of its* most 
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important functions, the administration of the 
laws, and which concerns the exercise of a right 
reserved to the States? 

“We do not say the mere circumstance of the 
establishment of the judicial department and the 
appointment of officers to administer the laws, 
being among the reserved powers of the State dis¬ 
ables the general government from levying the 
tax, as that depends upon the express power ‘to 
lay and collect taxes’ but it shows that it is an 
original inherent power never parted with, and, 
in respect to which the supremacy of that govern¬ 
ment does not exist, and is of no importance in 
determining the question; and further, that being 
an original and reserved power, and the judicial 
officers appointed under it being a means or in¬ 
strumentality employed to carry it into effect, the 
right and necessity of its unimpaired exercise, and 
the exemption of the officer from taxation by the 
general government stand upon as solid a ground, 
and are maintained by principles and reasons as 
cogent as those which led to the exemption of the 
Federal officer in Dobbins v. The Commissioners 
of Erie from taxation by the State.” 

Referring to Veazie Bank v. Fenno , 8 Wallace 533, 
the court added that notwithstanding the sanction of the 
taxation involved in that case by a majority of the court: 

“It is conceded, in the opinion that ‘the re¬ 
served rights of the States, such as the right to 
pass laws; to give effect to laws through executive 
action; to administer justice through the courts, 
and to employ all necessary agencies for legiti¬ 
mate purposes of State government, are not 
proper subjects of the taxing power of Congress’.” 

Nor was there any burden upon the Federal Treasury 
in the tax which was rejected in Dobbins v. The Com¬ 
missioners of Erie County, 16 Peters 435. That tax was 
not imposed directly on any sums paid to the officer (a 
captain in the United States Revenue Service) out of the 
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United States Treasury, but was a tax upon the office 
assessed at a value based upon the income and emolu¬ 
ments arising therefrom. 

The States, the court said, are subject to limitations 

“such as are necessarily implied when the exercise 
of the right by a state conflicts with the perfect 
execution of another sovereign power, delegated 
to the United States. That occurs when taxation 
by a state acts upon the instruments, emoluments, 
and persons (italics ours) which the United States 
may use and employ as necessary and proper 
means to execute their sovereign powers. 

u* * * 

“Is the officer, as such less a means to carry 
into effect these great objects than the vessel 
which he commands, the instruments which are 
used to navigate her, or than the guns put on 
board to enforce obedience to the law? These 
inanimate objects, it is admitted, cannot be taxed 
by a state, because they are means. Is not the 
officer more so, who gives use and efficacy to the 
whole? Is not compensation the means by which 
his services are procured and retained? It is true 
it becomes his when he has earned it. If it can 
be taxed by a State as compensation, will not 
Congress have to graduate its amount, with ref¬ 
erence to its reduction by the tax? Could Con¬ 
gress use an uncontrolled discretion in fixing the 
amount of compensation, as it would do without 
the interference of such a tax? 

u * • * 

“The powers of the national government can 
only be executed by officers whose services must 
be compensated by Congress. The allowance is 
in its discretion. The presumption is that the 
compensation given by law is no more than the 
services are worth, and only such in amount as 
will secure from the officer the diligent perform¬ 
ance of his duties. ‘The officers execute their 
offices for the public good. This implies their 
right of reaping from thence the recompense the 
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services they may render may deservewithout 
that recompense being in any way lessened, ex¬ 
cept by the sovereign power from whom the officer 
derives his appointment, or by another sovereign 
power to whom the first has delegated the right of 
taxation over all the objects of taxation, in common 
with itself, for the benefit of both. And no diminu¬ 
tion in the recompense of an officer is just and law¬ 
ful, unless it be prospective, or by way of taxation 
by the sovereignty who has a power to impose it; 
and which is intended to bear equally upon all ac¬ 
cording to their estate. 

“The compensation of an officer of the United 
States is fixed by a law made by Congress. It is 
in its inclusive discretion to determine what shall 
be given. It exercises the discretion and fixes the 
amount and confers upon the officer the right to 
receive it when it has been earned. Does not a tax 
then by a state upon the office, diminishing the 
recompense, conflict with the law of the United 
States, which secures it to the officer in its entire¬ 
ness? It certainly has such an effect and any law 
of a state imposing such a tax cannot be constitu¬ 
tional because it conflicts with a law of Congress 
made in pursuance of the Constitution, and which 
makes it the supreme law of the land.” 

As already indicated neither in the Day or Dobbins 
case did the Court attach any significance to the source 
from which the compensation of the officer came. 

The salaries of State judges are generally paid out of 
the State Treasury, but the State Treasury is recruited, 
in part, at least, from fees and costs paid by litigants in 
the courts. Even in the case of salaried judges, there¬ 
fore, the State could readily recoup itself by raising the 
taxed costs of litigation to the extent necessary assum¬ 
ing that salaries would have to be raised because of an 
income tax. Both with fees as with salaries, the moneys, 
when paid, become the property of the recipient. What 
becomes of them in his hands cannot involve any burden 
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upon the State and its Treasury. In either case, if in¬ 
come taxes are sufficient to affect the willingness of the 
judicial officers to serve without additional compensation 
and the State is faced with the loss of its officers, the 
State must do something about it. The State must legis¬ 
late either the increase of salaries in the one case or the 
increase of fees and taxed costs in the other. In both 
cases, the burden falls upon the citizens of the State. In 
both cases the State acts under compulsion where it 
should be permitted to act freely and without coercion, 
that is to say, with respect to the conduct of litigation 
in its courts, the cost thereof and the support of its offi¬ 
cers engaged in administering it. The cost of litigation 
to its citizens is one of the concerns of the State. Like¬ 
wise whether its judges shall be compensated by salaries 
paid from the State Treasury or by payments out of funds 
of litigants in the custody of the courts. The State 
should be permitted to solve these problems for the best 
interests of its citizens without constraint or compulsion. 

If there is interference, the amount of it is not impor¬ 
tant. As said in Indian Motorcycle Co. v. U. S., 283 
U. S., page 570, “Where the principle applies, it is not 
affected by the amount of the particular tax or the extent 
of the resulting interference, but is absolute.” 

Helvering v. Therrell, supra, is not inconsistent with 
what we have said. The Court there stated, “exemption 
depends upon the nature of the undertaking; it is cabined 
by the reason which underlies the inference.” With 
respect to the individuals there before the Court, it was 
said: 


“No one of them was an officer of the State in 
the strict sense of that term. The business about 
which they were employed was not one utilized by 
the State in the discharge of her essential govern¬ 
mental duties. The corporations in liquidation 
vrere private enterprises; their funds were the 
property of private individuals.” 
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Saxe v. Shea, 98 Federal 2nd, page 83, is distinguish¬ 
able. The Court there said, page 84: 

“Neither as referee nor as special guardian did 
the appellant hold a position of continuous tenure; 
he was appointed ad hoc in each specific case and 
his duties ended when his work in that case was 
done. Clearly he was not an ‘officer’ as defined by 
the regulations; nor was he an officer as defined 
by the Supreme Court under a prior act.” 

If Saxe v. Shea may be considered an authority for 
the petitioner’s contention, then the Circuit Court of 
Appeals for the Second Circuit has in effect overruled 
Collector v. Day notwithstanding the fact that the Su¬ 
preme Court itself in the Gcrhardt case took pains to 
concede the full authority of Collector v. Day. 

The decision of the Board of Tax Appeals should be 
affirmed. 


Respectfully submitted, 

Arthur F. Egner, 
Attorney for Respondent. 


September 1938. 
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